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~~~~~
“You’re not at the bottom yet

there is a lot further you can fall”

~~~~~

Martin Amis

“Success”

Johnathan Cape, 1978

About the Authors
Graeme Fraser and Vel Fraser 
Graeme Fraser, BA LLB LLM HDip Tax [Wits], was a Corporate lawyer for +-35 years.

Vel studied religion, owned a singing business, studied theory and practical music and nursing overall +-35 years, then read law at [UNISA] for 6 years. 

Graeme and Vel met in 2004 where Graeme invited Vel to share in a Close Corporation regarding consultative opportunities in corporate law vis-à-vis corporate workshops and business law opinion. As the new Companies Act loomed on the horizon, together Graeme and Vel in 2008 read the white paper regarding the governmental technical framework approach, commented at the public comment stage  and after promulgation from 2011 to 2018 incorporated as projects various corporate law arrangements aligned with the South African Constitution of 1996 and the Companies Act 2008. Graeme and Vel availed their expertise to their clients with significant effect and are currently co-authoring their 12th, 13th and 14th corporate law books.

Eleven Corporate Law books (RSA)

Graeme and Vel have co-authored the following books - 

· The Constitution of the Company - detailing the requisite unalterable provision of a company’s Memorandum of Incorporation - which replaced the Articles of Association,
· The Constitution of the Company -  Workbook designed to assist businessmen and businesswomen in South Africa with various clauses and agreements, 
· Case Book I, 2011-2012 - which contains the first year of company law disputes aired in South African (”SA”) courts and editorial comments,

· Case Book II, 2012-2013 – which contains the second year of company law disputes aired in SA courts and editorial comments, 
· The Business Rescue Casebook – embraces business rescue law cases as envisaged in Chapter 6 of the Companies Act 71 of 200 including editorial comments  

· Case Book III, 2013-2014 – which contains the third year of company law disputes aired in SA courts and editorial comments 
· Case Book IV, 2014-2015 – which contains the fourth year of corporate law disputes aired in SA courts and editorial comments,
· Case Book V,  2015-2016  -  which contains the fifth year of corporate law disputes aired in SA courts and editorial comments
· Case Book VI,  2016-2017  -  which contains the sixth year of corporate law disputes aired in SA courts and editorial comments,
· Insolvency Law Casebook 2011-2017 – which contains the retained Chapter 14 of the Companies Act No.61 of 1973 in respect of the winding up of insolvent companies  and Close Corporations and the newly introduced section 81 of the Companies Act 2008 dealing with the winding up of solvent and commercially insolvent companies and entities. 

· Case Book VII  2016-2017  -  which contains the seventh year of corporate law disputes aired in SA courts and editorial comments
since promulgation of the Companies Act, 2008 in the year 2011. 

Graeme and Vel are currently co-authoring their 12th, 13th and 14th Corporate Law books.

Co-Authors Foreword
Graeme Fraser 

Initially there was also some resistance to the entire concept or at the very least some skepticism as to whether the lofty ideals of restoring the distressed company to financial health (or achieving a better return for stakeholders than a liquidation would) could actually be attained.

As the cases set out in this Business Rescue Casebook will illustrate, from some shaky beginnings the Courts eventually warmed to the task of giving flesh and meaning to the bare bones of the legislative enactments as different cases came before them, and over the past seven years the courts have grappled and addressed many such issues.  

Veldra and I have found the task of compiling the cases featured in this first edition of “The Business Rescue Casebook” has given us a deep appreciation of the nuances and challenges that Chapter VI has brought in – as well as being the source of many hours of discourse and lively debate!!

It is our hope that our endeavours will become an essential resource for relevant professionals since there is no other comparable compilation of the judgments relating to the business rescue process available in South Africa at the present time.
Vel Fraser 
The Courts have in seven years of business rescue actions, facilitated and provided for efficient rescue of entities in financial distress, in need of organised assistance, “breathing space” and a new business confidence. There have emerged some unique justifications to discontinue the rescue and the generosity of the Courts is noted in exercising their power to continue with the rescue where it was clear there remained value in the business.  

According to the Companies Act 2008 (“Act”) chapter 6, the commencement of the plan traversed various routes i.e. resolution, Court ordered or through affected stakeholders. Through the salient objections and rich voices of assumptions full compliance was always expected as legislation held significant, the timing of the entire procedure and the need for valid notices to affected parties. The practitioner’s appointment, inter alia  fees, a plan, fair value in asset realisation and authority such as a practitioner’s refusal of a cross-surety claim and written leave to waive the moratorium in terms of s133(1)(b), and s132(2)(a)(i) where termination of the plan was applied for and ordered.     

A basic concept of the business rescue procedure envisaged the definition of “reasonable prospect” and even at the instance of a lack of success the process still followed the non-detailed valid route so long as the creditors’ returns were primary and delivered in consequence of the plan. A “reasonable prospect” according to adjudication did not mean an ‘automatic guarantee’ of survival however as according to all affected persons who voted for a return and where shareholders and employees willingly voted to influence the process, the added weight favourably tipped the requirement for “reasonable prospect”.   

The legal aspect of the moratorium at s133 and s134 of the Act, regarding set-off claims made in any legal proceedings were located via suretyships, pledges, trustee matters and an interesting proceeding related to the moratorium in disallowing a property lien. 
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