Companies Act 2008
Cases – The First Year 
2011 - 2012
Graeme Fraser 

BA LLB LLM HDip Tax 

and 

Veldra Morris
Law Undergraduate 

Camel Rock

(
 Publishing

Camel Rock

(
 Publishing

Sundays River Valley

P.O. Box 364, Kirkwood, Eastern Cape

www.companiesactonline.co.za

© Graeme Fraser & Veldra Morris, 2012
The moral rights of the authors have been asserted

First Published : 2012
All rights reserved

No part of this publication may be used or reproduced, stored in a retrieval system or transmitted, in any form or by any manner or means whatsoever without the prior permission in writing of “Camel Rock Publishing”, or as expressly permitted by law, or under terms agreed with the appropriate reprographics rights organisation.  Enquiries concerning reproduction outside the scope of the above should be sent to the Rights Department at the address above.

You must not circulate the book in any other binding or cover and you must impose the same condition on any acquirer.

ISBN
978-0-9870400-0-8

To us : Inspire one another. . . .
Cover Photographs
The photograph on the left, was taken at the provençal fishing village of Fish Hoek in the Cape Peninsula on the False Bay Coast of South Africa where the endangered Hangklip Sand Fynbos and Sandstone Fynbos vegetation growing is found nowhere else in the world. The valley is surrounded by the Chapman’s Peak, Spitskop, Silvermine, Ridge Peak, Elsie’s Peak, Rooikrans and Slangkop Mts. Life there is a dichotomy of bustling busy-ness, beauty and peace and as one chats to some fisherman and children playing with a large seal basking on the quayside one almost gets a sense of the heartbeat of the uncomplicated Cape Hottentots who inhabited South Africa centuries ago. 
About the Authors
Graeme Fraser BA LLB LLM HDip Tax has 30 years experience in corporate Law practice, worked for Denys Reitz, was a partner at Hofmeyr Van der Merwe, was legal advisor for Finans Bank and Santambank and 
has expert knowledge in Company Law (both old and new Acts); and Veldra Morris is a devoted Mum, vocal coach, businesswoman and Law Undergraduate at the University of South Africa. 
Graeme and Veldra have been following the first year’s cases since the enactment of South Africa’s new Companies Act in 2008 with interest and decided to write and publish this book.   
Foreword

Graeme Fraser

My personal fascination with reading the reports of actual legal cases began in 1974 after attending my first lecture at Wits University by arguably one the best law teachers ever - Professor PQR Boberg who took a large group of “inter-faculty” students for the “Legal Theory 1” course.

That Bloom v The American Swiss Watch Co 1915 AD 100 and Lee v American Swiss Watch Co 1914 AD  121 essentially evolved from the information tendered by different persons relating to a robbery committed by the infamous Johannesburg criminals “the Foster Gang” was an exciting starting point. That American Swiss managed to escape liability to pay the reward it had offered for information leading to the capture of the perpetrators in both instances and for different grounds (one because the claimant didn’t know of the offer when he furnished the information, and the other because when he furnished the information it was already known by American Swiss because of the first person’s efforts) proved to me that cases put the flesh on the legal principles, and that to be able to apply the law one had to appreciate the decisions contained in the reported cases.

In the intervening 40 years since then of course I’ve read tens of thousands of cases, not only to obtain academic qualifications but in the course of furnishing a myriad of legal opinions to clients. More recently being a “teacher” myself has renewed the interest in the cases. Nothing clinches the point one is trying to make to a group attending a “workshop” than quoting a pertinent case to illustrate the point!

The dramatic changes brought to the corporate landscape by the passing and implementation of the Companies Act 2008 (as amended) has created a marvellous opportunity to revisit the cases with renewed  vigour. We have found over eighty cases dealing with Company Law (including in that decisions pertaining to Close Corporations) published in either the South African Law Reports or on the more “modern” medium of the internet on the SAFLII website published in the period 1 May 2011 to 30 April, all of which we cover in this volume of what we intend will become an “annual” event, with a target publication date early in June each year. (The ink is not yet dry on this volume and we have already started gathering cases for the second volume!).
As the Companies Act 2008 itself caters for a two year “transitional” period in respect of the implications of certain provisions, so there will be a period where many of the cases still deal with issues or questions 
of law which arose before the Companies Act 2008 came into operation. In these instances we are able to point our readers to the changes which are found in the “new” Act – a prime example the cases which deal with the issue of a Company being required to provide security for the costs of the action, which was previously dealt with in section 13 of the Companies Act 1973, but is an issue the Legislature has chosen to remain silent on in the “new’ Act.

The passage of time will inevitably lead to more cases dealing specifically with rights granted under the Companies Act 2008 – such as in Kukama’s which features an application to have an errant director declared a “delinquent director”. 

In one particular area we break totally new ground (a reason for investing in this volume alone?), namely the two cases dealing with the business rescue process introduced in Chapter 6 of the Companies Act 2008. We look forward to the body of cases on this aspect growing as the remedy now available to rehabilitate financially distressed companies instead of merely liquidating them develops.

With many cases we have been able to provide our own summary of the facts or issues (which should hopefully save the reader some time) and then we provide extracts from the judgment only but in some instances the facts of some cases are so inextricably linked to the basis of the judgment or the judge refers back to the way he or she set out the facts and issues, and then we have reported the entire judgment.

Apart from distinguishing three main sections (Company cases, Business Rescue cases and cases dealing with Close Corporations) we have done little other structuring of the manner in which we present the cases. On one hand that may detract from utility, but it certainly increases the excitement and adventure as you move from one case to the next, not really knowing what to expect next!

The editorial comments furnished at the end of  most of the cases are meant to be informative (without being too academic), sometimes extremely serious, and sometimes a bit more lighthearted (as in the “peri-peri case of Bartolo v Cruz, which involves the attempted use of a Close Corporation by a restuaranteur to avoid the constraints of a restraint of trade agreement) – just because that is 
unavoidable. Some comments are fairly lengthy, others very brief.

Veldra and I have not only learnt much ourselves as we’ve wandered (and wondered) through these cases, but also had plenty of fun (and endless discussions) as we’ve come to grips with the principles they’ve covered. 

We hope you’ll learn and enjoy too!  

Veldra Morris

In this book you will read inter alia about a Close Corporation co-owner who was not legally obliged to remain in a financially sound CC due to unfair and oppressive treatment by his fellow co-owner; a Managing Director unlawfully prevented from having access to his offices in the absence of a validly constituted meeting or resolution; shareholders bound in a voting deadlock, directors bound in a management deadlock and a ‘deadlock-breaking mechanism’ in a shareholders’ agreement; the level of protection a Parliament-employee is entitled to enjoy in terms of PAIA and the Right of autonomous identity protection; the issue of a company deemed unable to pay its debts in terms of an application for a wind-up procedure; the revival of a debt due to a CC which had prescribed during the course of the CC’s de-registration period; the question of the validity of a sale of a deceased’s 50% membership interest in a CC and the pre-emptive Right the remaining 50% member may or may not exercise - over an heir; the introduction of the new Business Rescue Procedure discloses  -  an intricate argument as to the procedural commencement of the Business Rescue Procedure; a deficient bona fide restructuring workable plan for this procedure presented before the court, a Business Rescue Plan notification to affected parties given that a liquidation is pending . . . .and many many other cases over which our learned Judges have delivered their judgements. 
There are references made in this early stage to the Companies Act, 2008 (as amended) for example the director’s liabilities and the Master’s powers. The Kukama case reveals how a delinquent director knowingly caused prejudice to the company by submitting fictitious tax invoices, utilising unauthorised refunds for personal use - all without the requisite knowledge and consent of his board thereby inflicting harm upon his colleagues, exposing them to litigation and criminal liability (Tshabalala J) and rendering his board both “mute and blind”. The 2008 Act (s76(2)(b) and s77 (3)(a)(b)(c)) calls for wide changes in a director’s behaviour in re: the disclosure of personal and financial interests to be communicated to the board at all material times and provides that the de facto director measure up to the standard of requirements expected of him or her in the normal course of their fiduciary duties – all of which did not happen here.  In terms of an unchanging Legislative statute, we see in the new Act the case Ex Parte: Master of the High Court whereby the Master’s powers in a liquidation structure when he or she appoints provisional trustees, liquidators and judicial managers, remain unsullied [2008 Act: Item 9 of Fifth Schedule]; however we await further developments regarding statutory powers in the future, should there be any.                                                                                                                        
Please note: Chapter 6 of the 2008 Act, in terms of the Business Rescue Practitioner’s appointment provides the Practitioner’s position however is not directed by the Master.
These Cases aired in our courts in South Africa from 2011 – 2012 are absorbing, humbling, teachable, 
stirring, and promote the most enjoyable and technical of discussions; and Graeme’s editorial comments are invaluable.   





















