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About the Authors

Graeme Fraser BA LLB LLM HDip Tax - a corporate lawyer has 30 years experience in corporate Law practice, worked for Denys Reitz, was a partner at Hofmeyr Van der Merwe, was legal advisor for Finans Bank and Santambank and has expert knowledge in Company Law (both old and new Acts); and 
Veldra Fraser a devoted loving Mum, vocal coach, and now a corporate businesswoman, is reading Law at the University of South Africa.   
Graeme and Veldra have studied the new Companies Act since the first draft in 2006 through to its actual 

promulgation on 9th April 2009 up to the present year 30 April 2013 when the transitional arrangements according to Schedule 5 of the Companies Act 2008 regarding MOI’s lapsed. Graeme and Veldra have also written 3 other books: “The Constitution of the Company” (about the requisite provision of a new Memorandum of Incorporation which replaces the Articles of Association), a Workbook “The Constitution of the Company” designed to assist businessmen and businesswomen in South Africa, and Case Book 1 
spanning the year 2011 – 2012 of company law cases aired in South African courts since the promulgation of the Companies Act, 2008. 
Graeme and Veldra have already commenced their fifth book which embraces the Business Rescue Plan including Case Law; as envisaged in Chapter 6 of the Companies Act, 2008.
“Prolegomena”
Graeme Fraser

Good habits should be hard to break. 

There is no doubt that Veldra and I not only gained valuable knowledge ourselves in the course of compiling this book’s predecessor, but were extremely satisfied with the acknowledgement from others that they found the Casebook a useful addition to their resources in getting to grips with our changing corporate environment.

And so it has been with much enthusiasm that Veldra and I have tackled this second Casebook, representing the cases which were published and handed down by courts in the period 1 May 2012 to 30 April 2013 and are pleased to once again present over 90 cases, packed with information and learning for all involved in corporate law affairs.

Essentially we have followed the same general format for each case (summary of the facts, extracts from the judgment, and of course our editorial comments whenever we have felt compelled to throw our own hats into the ring), and have arranged the cases in three broad areas – cases where companies are involved, cases relating to close corporations and cases dealing with the business rescue process. In addition this time, in order to add to the utility of the Casebook, we have also arranged (and appropriately indexed) the cases according to their subject-matter. 

As one would expect this Casebook contains plenty of “legal learning”  as the judges find ways to unravel the sometimes complex situations presented to them and then find the appropriate legal principles to apply so that the elusive quality of “justice” may be found. But for all their erudition even judges are mere mortals and are not infallible – and that is not more clearly demonstrated than by those instances where a court hearing an appeal turns over the judgment given in the court a quo, and there are more than one instance noted in this Casebook where that occurs. A different decision in another court may also point us in the direction that even a slight variation of the factual context may have resulted in a different outcome, which of course can be very useful for the corporate lawyer seeking practical solutions to the daily problems presented by his or her clients.  

But perhaps equally important as the legal principles which are discussed and debated in these cases is the “parade of humanity” that are the protagonists in the diverse situations which are encountered. For some we find sympathy (and even a wish that if we’d only been there perhaps we could have led them down a different path), while in others we instantly see the sleight of hand, the skulduggery – and hope they get their just deserts!

Because most of the cases are no more than a few pages long there are many ways in which to “read” this Casebook – you can read it from cover to cover,  you can read “sections” (facilitated by our arrangement according to the subject matter of each case) or otherwise read each case at random.  

You can even share the task with others, with each one reading and then explaining the case to the remainder.
Digest the cases and at the end of it all you will have a much better understanding of some of the principle issues facing corporations in South Africa today within the context of the Companies Act 2008 and the Close Corporations Act 1984.

And hopefully you’ll even derive some enjoyment from the task – we  certainly did!!
Veldra Fraser

Case-by-case there has been application within the framework of prescribed Constitutional principles and guidelines in the context of the Companies Act 2008, the Consumer Protection Act 2008 and the Close Corporations Act 69 of 1984 and in this book one heuristically reads inter alia of: a property financial committee’s recommendation for a pricey forensic audit as opposed to the less expensive general audit bearing in mind the general audit would cover a “sample” or a “feel” for the material and thus grant none of the guarantees a forensic audit might; a perturbing lack of collegiality in the legal field; technical indexing defects in documents before the court; contemptuous behaviour towards court in the extreme; a review of an arbitrator’s judgement; a “Foss v Harbottle” derivative action (UK); the question of appropriation of land for a registered notional entity. 

Directorial issues: a dictatorial director unlawfully cancelling a share certificate, liability attaching to a director’s retrospective conduct; the directors’ statutory ad hoc reporting embracing an important feature of section 76 in the Companies Act 2008 (dates of ad hoc reporting being critical); in the case of  “African Dawn” the issue of knows, knowing, knowingly as confirmed in section 76 where a director signed surety for an amount on behalf of the company and on behalf of his colleague and why that fact was not disclosed; a request for assistance of the South African government from a foreign government pertaining to full disclosure of information of a foreign company’s documents for alleged tax fraud and violations of financial codes - who argued for confidentiality in contradiction to a plea in their founding statement; an application for attachment required by an incola of a peregrini’s assets to confirm or found jurisdiction and registration of a peregrini effected ITO s23 and 28(1) of the Companies Act, 2008 along with obligations to furnish annual returns s33(2) not excluding a cause of action showing significant beneficial interest by a peregrini.
Further still we see: corporate clashes regarding shareholders, oppression of minority shareholders; disputes regarding sale of shares and clauses in shareholders’ agreements; a non-executive remuneration committee who failed to assess the corpulent remuneration of a director and the ensuing question of liability attaching to a firm of solicitors for alleged breach of “code of conduct”; the question of prescription being interrupted on an alleged loan agreement payment; the matter of the courts recognising changes in technology and granting leave in a particular circumstance for a plaintiff to service a notice on a defendant by way of addressing a Facebook message to the Facebook page of the defendant; and finally court a quo’s reluctance to reduce a developer’s entrenched control in appointing and or vetoing majority directors voted by members - confirmed on Appeal.  
In business rescue proceedings one reads of a lone property company without subsidiaries being presented to court “DOA” (case law still being developed in the effluxion of time); in the case “South Gold” the issue of a note holder being classified as a creditor; there are procedural irregularities, lack of third party funding and uncompleted projects causing companies financial distress; anti-dissipatory orders; but as yet no challenges to the Practitioner, his or her function nor to authority or remuneration for example - neither has there emerged any challenges to the creditors committee. It is worth while mentioning the courts’ seek substantive form of a proper business plan to show reasonable prospects of its rescue and the matter of addressing the actual cause of a company’s demise or failure.  In cases concerning CC’s inter alia: In the case “Pollock” one of the issues whether property in a liquidation may be secured through a hypothec; whether civil penalty and personal liability impacts by amendment where de-registration occurs after an effective date of repeal; the process of de-registration through the Commission’s portal and system and further empowerment of the CIPC to restore a de-registered CC taking into account that the deeming provision of s 73(6A) in the old Act “…a company continues as if it had not been de-registered…” has been repealed in s224 of the current Act and therefore has no retrospective effect according to Legislative Will; the question of an unsigned amendment that triggered a counter-offer; and internecine litigation where a 50% family director-shareholder ‘poisoned the well’ exposing the family business to risk and further where the shareholder enjoyed a right to request books of account. 
In the case “Paint and Ladders” an issue of significance in the matter of security for costs section 13 of the 1973 Companies Act which while it was in force at the time of a summons was later repealed and replaced by the Companies Act 2008 which contains no comparable provision to section 13, and we also see further whether section 12(2)(c) of the Interpretation Act 53 of 1957 as amended preserved an accrued right to apply for security; a winding up order in respect of enquiries regarding s 344(h) and s 417 in a liquidation found in the 1973 Act which remains unrepealed and the statutory matter of the new Companies Act expressly reserving winding up provisions of the 1973 Act in Item 9 of its Fifth Appendix; nulla bona returns; and prejudice to creditors including the question of dissipation of a company’s property to unsecured and non-preferential creditors during the normal course of business?
Our learned judges have traversed over numerous judgements and presided over many matters and one notes the direction their judgments have taken with regards matters where the 1973 Act was still applicable in 2011; then further on as other issues arose such as the law pertaining to Business Rescue which immediately commenced as from 1 May 2011 in terms of the Companies Act 2008. Now finally in May 2013 the 2008 Act has repealed most of the 1973 Act provisions. 
My husband Graeme and I have humbly and with utmost respect to our judiciary, sedulously enjoyed many lengthy technical debates walking together daily and over citrus log fires while we compiled this second book on South African reportable law Cases and further added our own comments, not excluding citing once again Graeme’s immense experiential knowledge, who has blessed our book with some expert editorial input.   

Proper citations of cases appear in order of suit in the Index below.





















