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Graeme and Veldra
Graeme and Vel met in 2004 and discovered they had a mutual passion for the law and together studied the Companies Act 2008 since the first white paper in 2004 and the first companies draft in 2006 through to its actual promulgation on 9th April 2009 up to the present year [2014]. Initially the strategy was to monitor the progress made in the development of the “new” Companies Act, and deliver training workshops and lectures on the new Act and this path was successfully pursued with much travelling until the Companies Act 2008 and the Companies Act Regulations were brought into operation on 1 May 2011.

That brought about a change in their Company’s direction. Their various clients no longer wanted lectures on general concepts – they now wanted specific opinions on the myriad corporate issues with which their businesses were being confronted – and so Graeme and Vel changed their business focus to sustain their clients’ needs.  As the travel associated with lecturing and training workshops took up less time, Graeme and Vel were able to devote more and more time into their core passion and objective which was – writing books on corporate law issues!  An annual “Companies Act 2008 – Cases” (the third edition already sent to their clients) is an essential compendium of corporate cases which every corporate lawyer should know. These books are the essence of their business motto from the start: “Up to date expertise for your business”. 

Veldra has stated that due to demanding continued daily operations of the business she is precluded from further studying Law [after 6 years at UNISA] however has not ruled out writing her bar exam time permitting. 
As business law specialists and co-owners of “Companies Act Online” and in addition co-authors of six corporate law books 
Graeme and Vel as business law specialists have purposed to co-author further books and already have a few “in the pipeline” – the work is often time-consuming and arduous, but completing a new title is always a cause for celebration and they confirm that there will be more books very soon!! Through it all they still have time and opportunity to act as trusted consultants and a valuable resource for all their clients seeking  “Companies Act Online’s” reasoned and practical opinions on a broad-range of corporate and commercial law issues. Graeme and Vel have streamlined their business in keeping financially with economic circumstances globally by charging very reasonable fees.
Five corporate law books (RSA)

Graeme and Vel are co-authors of –
· The Constitution of the Company - detailing the requisite unalterable provision of a company’s Memorandum of Incorporation - which replaced the Articles of Association,

· The Constitution of the Company -  Workbook designed to assist businessmen and businesswomen in South Africa with various clauses and agreements, 

· Case Book I, 2011-2012 - which contains the first year of company law disputes aired in SA courts and editorial comments,

· Case Book II, 2012-2013 – which contains the second year of company law disputes aired in SA courts and editorial comments 
· Business Rescue Procedures – embraces business rescue law as envisaged in Chapter 6 of the Companies Act 71 of 2008 including Case Law.

since promulgation of the Companies Act, 2008. 

Foreword
Graeme Fraser
A famous story (not sure how famous it is, and whether it is just a story!) tells that George Bernard Shaw sent Winston Churchill two tickets to the opening night of his new play “Pygmalion” to which he attached the a note proclaiming “Two tickets for the opening night of my play – one for you, and one for a friend (if you have one!)”. Completely unabashed and never at a loss for a response, Churchill returned the tickets with the note: “Have previous engagement, will attend on the second night – if there is one!!)”.

Well, this is the Third Casebook which Vel and I have compiled to mark the judgments handed down since the Companies Act 2008 (“the Act”) came into operation on 1 May 2011 – so we must be doing something right!

Like its predecessors the Casebook covers a specific period – 1 May 2013 to 30 April 2014. Once again we have found over 90 cases we consider you should know about, irrespective of what part of corporate law you deal with on a regular basis. These cases are full of wonderful real-life situations and we marvel at how the learned Judges unravel the intricacies placed before them. 

Though there are still some cases which had there origins under the auspices of the “old” Companies Act 1973 (and of course the cases dealing with winding-up on the grounds of insolvency still apply Chapter 14 of that Act – we wonder when the Minister is going to get around to attending to the legislation necessary to replace Chapter 14 as envisaged in Item 9(i) of Schedule 5 to the Act), but more and more we are now finding that the cases are having to deal with situations under the new Act. 

And then there is the growing body of law surrounding the “business rescue process” which was introduced by Chapter 6 of the Act. As these cases will illustrate, the business rescue process has definitely “arrived” (and survived, much to the dismay of certain quarters who thought it would be a damp squib. We are starting to fill in the lacunas or interpret the sections of the Act where the Legislature thought it best to leave issues open for determination by the Courts, thereby ensuring that the business rescue process had sufficient elasticity to be practically worthwhile. Naturally there are also examples where a party has taken the process a step or two too far but the Courts have not been slow to curb these potential excesses when they’ve appeared.

Finally we are getting some cases which are reaching the Supreme Court of Appeals for adjudication which is consequently also providing more “binding” authority and guidance for the lower Courts. Some instances still occur (as you will find when you’ve worked through Casebook III) where different jurisdictions have managed to decide a particular issue differently which of course creates uncertainty and confusion! 
Vel Fraser
Our courts in the general interpretation of the Companies Act 2008 (“Act”) having regard to corporate matters have esteemed the Constitution of South Africa 1996 with its extensive enumerations and promoted the spirit , purpose and objects of the Bill of Rights and the Act and in addition our learned Judges have developed the common law and best improved the realisation and enjoyment of rights for businessmen and businesswomen (S 7 and s 158 of the Act).
Our approach in this book - besides hard work and a passion for the law - has been to include all the relevant parts of each case which meant reproducing some cases in full, others not necessarily so. Our summaries have been brief, simple, not too legally graphic as our basic business philosophy is to assist businessmen and businesswomen to see the elements of the systematic and analytical court decisions and apply whichever is appropriate to each business opportunity.  

Legally we see mutatis mutandis compliance with other relevant Acts referred to in each case (inter alia Tax, Labour, B-BBEE, Equity, Health and Safety) and specifically the coming into force on 1 May 2011 of the Act which promotes the development of our South African business economy, growth of South African markets and provides for healthy competition between companies. The relationship between the three most important documents a company is required to have is highlighted – the Memorandum of Incorporation, company rules and shareholders’ agreements. Relevant to the conduct of directors vinculum juris one sees accounts of unlawful conduct with intent to defraud, a lack of sufficient information tendered and not always in the interests of the company and in “Pinfold1 where investors relied upon the information or the lack thereof to decide in terms of their new investments. Regarding the removal of directors in “PB Meats2 the court questioned whether a director’s right of access to company records is absolute and held that according to Blackman - Companies Act Volume 2 at pg 8-26 - the right is not a statutory one but a discretion of the court. According to section 76(2) and (3) of the Act the standard of conduct of a director is addressed and according to Hennochsburg, it is stated at pg 248 and 287 the power to manage the company is original not delegated, and still further in accordance with the Promotion of Access to Information Act 3 of 2000 sensitive commercial information would not be available to the outgoing director especially since he no longer managed the company’s day to day affairs.
Regarding other cases - In “Grancy”3 a small special-purpose vehicle comprised of a majority shareholder who refused at the instance of a minority shareholder to allow an independent director to be appointed in the face of power abuse and the pursuing of self-interest by the majority’s former board nominees; the financial statement record reflecting insufficient detail and in some cases the record confirming reasonable steps had not been taken to ensure technical regulatory compliance; audited statements for a public company were published ‘qualified’ with resultant prejudice to not only shareholders and potential shareholders but also to interested business men and women making investment decisions; misleading public announcements that significantly raised earnings per share of a public company and;  further regarding winding-up a number of Close Corporations and property companies succumbing to liquidation.  In terms of Board committees at this stage environmental sustainability has not found its way into the Social and Ethics committee and nothing as yet regarding the company secretary who according to legislation has been provided with more power. 
Concerning a new development with regard to the ex debito justitiae principle a matter in the case “Dippenaar”4 where the court held that in “Rosenbach”5 it was held by Caney J quoting Buckley on the Companies’ Act -

“a principle of a court’s discretion where a creditor who cannot obtain payment of debt is ‘entitled’ as between himself and a company 
ex debito justitiae to an order if he brings his case within the Act, was too narrow”.(Italics mine)
Regarding a final winding up order the learned Judge held in Newcity6  -

“[I]n plain terms it seems now to be incorrect to speak of an ‘entitlement’ to a winding up order simply because the applicant is an 
unpaid creditor. The rights of creditors no longer have pride of place and have been levelled with those of shareholders, employees 
s346A (4A) and with public interest too… [T]he age of creditor supremacy is over….[t]he only reason for granting a rule nisi would 
be one that goes to the root of the applicant-creditor’s causa which was a real right  in respect of the debtors’ asset under a perfected 
notarial security bond in favour of the creditor…”(Italics mine)
The issue of liquidation and the meaning of ‘solvency’ regarding the interpretation placed upon the provisions by different courts (sections 343, 344, 346, 348 of the previous Act and sections 80 regarding the voluntary winding-up of a ‘solvent’ company by a court and 81 (1)(c)(ii) of the new Act and Part G of chapter 2 of the new Act including ss 79 to 83 have been at variance with one another and the court held in 173 “B. Ondernemings”7 –


 “[t]hat this was a reflection on the lack of clarity in the drafting of the provisions of the new Act relating to the liquidation of 
companies.” (Italics mine)
At para 21 of “B. Ondernemings” it was held  - “[t]he deeming provisions as to when a company is unable to pay its debts as contained in section 345 of the old Act is a clear indication of what is meant by an insolvent company in the new Act. It can only mean a company that is commercially insolvent. It therefore follows that a solvent company must be the converse, namely a company that is commercially solvent.”(Italics mine)
Para 22 - “[I]n order for a solvent company to be wound up in terms of either section 80 or s 81 of the new Act it must be commercially insolvent.  If it is commercially insolvent  it may be wound up in accordance with chapter 14 of the old Act as is provided for in subitem 9(i) of schedule 5 of the new Act.”(Italics mine)
In terms of the Business Rescue Procedure, inter alia in “Kariba”8 the status of a binding offer giving rise to an agreement of purchase and sale and in addition its impact on the speediness of the business rescue plan is clarified by the court; regarding the Constitutional challenge to the right to property relating to section 25(1) Constitution of 1996 of South Africa the significance of arbitrary deprivation of property; in “Blignaut”9 the significance of a court order to stay a sale in execution in respect of immovable property which constituted a personal residence is interesting and in “Blue Star”10 at s131(6) of the new Act, the timing of a liquidation proceeding already commenced by or against the company at the time an application is made in terms of sub-section (1), where the issue of suspension of the liquidation proceedings in two specific instances as provided for by legislation the honourable Judge interprets.   In “Kariba” the court held that with the amass of business capital, optimum conditions are created, and aligned with the provisions of the Act, the rights of directors and shareholders, responsible management, remedies for distressed companies in the form of a business rescue and the effective regulation of companies in South Africa. Our Judges have now even further developed company law. 
My gratitude to my tender husband Graeme who ostensibly is my “hedge”, attorney, senior counsel, lecturer, guide - and who has broadened my knowledge of business law as we have worked together in theory and practise for ten years along the business path of life.
1Pinfold & Others v Edge to Edge Global Investments Limited [2013] ZAKZDHC 52; 2014(1) SA 206 (KZD)
2Pretorius & Another v PB Meat (Pty) & Another [2013] ZAWCHC 89 

3Grancy Property Limited v Manala [2013] ZASCA 57 - Oppressive Conduct, Relief, s163 Companies Act 2008

4Dippenaar N.O. and Others v Business Venture Investments No 134 (Pty) Ltd &  Another (3839/2013) [2014] ZAWCHC 7 All SA

5Rosenbach & Co (Pty) Ltd v Singh's Bazaars (Pty) Ltd1962 SA 593 (D)
6Absa Bank Ltd v Newcity6 Group (Pty) Ltd, Cohen v Newcity Group (Pty) Ltd and Another [2013] 3 All SA 146 (GSJ)
7Boschpoort Ondernemings (Pty) Ltd v ABSA Bank Limited [2013] ZASCA 173 

8African Banking Corporation of Botswana Ltd v Kariba Furniture Manufacturing and Others  [2013] ZAGPPHC 258
9Blignaut v Stalcor (Pty) Ltd and Others [2013] ZAFSHC 234
10Blue Star Holdings (Pty) Ltd v West Coast Oyster Growers CC [2013] ZAWCHC 136; 2013(6) SA 540 (WCC)
Graeme and Vel have already commenced their seventh and eighth corporate law books (RSA)





















