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Company Law Today





Three diners met for lunch yesterday [Contd]





There is still an opportunity for Milieudefensie which is an activist group to bring a final appeal to the High Court in Netherlands, so we suspect that this case will be discussed at future luncheons too!





And finally the Chief of Police discussed how the UK Supreme Court had determined the issue of the duty on a public authority to act in certain circumstances or its potential liability where the authority fails to act, The case of Tindall & Another v Chief Constable of Thames Valley Police [2024] UKSC 33 reiterated in the opening paragraph of the judgment delivered by Lord Legatt and Lord Burrows (with whom Lord Hodge and Lady Simler agreed) :





“It has long been recognised that the tort of negligence draws a fundamental distinction between acts and omissions or, in the more illuminating language adopted in recent years, between making matters worse (or harming) and failing to confer a benefit (or to protect from harm). As a general rule, a person has no common law duty to protect another person from harm or to take care to do so: liability can generally arise only if a person acts in a way which makes another worse off as a result. In recent years this distinction has taken on added significance because it is now firmly established (or re-established) that the liability of public authorities in the tort of negligence to pay compensation is governed by the same principles that apply to private individuals. Many public authorities - notably, protective and rescue services such as the police force and fire brigade - have statutory powers and duties to protect the public from harm. But failure to do so, however blameworthy, does not make the authority liable in the tort of negligence to pay compensation to an injured person unless, applying the same principles, a private individual would have been so liable. That means that to recover such compensation a claimant generally needs to show that the public authority did not just fail to protect the claimant from harm but actually caused harm to the claimant.”





The above three cases are all contenders for inclusion in our E-book “50 International Corporate and Commercial Law Cases” which will be published on 20 January 2025. 





If the cases do make the final team, a more detailed report on the case will be provided.





The E-book can be ordered now at a pre-publication price of R 699.








Kind Regards							


Graeme Fraser and Veldra Fraser


Authors & Business Law Specialists�� HYPERLINK "cid:part1.08070101.03050209@srvalley.co.za" �www.companylawtoday.co.za� �Camel  Rock  Trading  16  CC, Reg No: 2006/025864/23�Graeme Fraser BA LLB LLM HDip Tax [Non practising Attorney] 
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Company Law Today





Three diners met for lunch yesterday.





A TV producer, an oil executive, and a Chief of Police. What do you think they discussed?





Here’s the clue - they respectively each recalled the judgment that had been handed down in litigation in which each one participated.





The TV producer raised the decision of the UK Supreme Court in SkyKick UK Ltd & Anotherv Sky Ltd & Others [2024] UKSC 36, a case concerning the use of a trade mark. The respondents (together “Sky”) claimed that the appellants (together “SkyKick”) have, by offering and supplying their email migration and cloud storage products and services under the mark SkyKick, infringed a number of registered trade marks owned by Sky. At trial, Sky also claimed that SkyKick had passed off their goods and services as being those of or connected with Sky. The trial judge rejected the claim for passing off and an appeal against that part of his order was dismissed by the Court of Appeal. It was not been pursued further. 





The claim for infringement, on the other hand, proved much more difficult to resolve. As the Court of Appeal observed, the journey towards a final outcome had so far entailed four first instance judgments, a judgment of the Court of Justice of the European Union (“the CJEU”) and a full appeal before the Court of Appeal itself.





The further appeal to the Supreme Court raised questions of considerable importance to the operation of any system of registered trade marks. The central issue was whether a registration of a trade mark can be invalidated in whole or in part on the basis that the application to register the mark was made in bad faith because the applicant did not, at the time the application was made, have a genuine intention to use the mark in relation to some or all of the goods or services for which it sought protection.





In casu, the parties settled their differences but given the importance of the issue allowed the Court to deliver the judgment it had prepared. It’s a lengthy judgement (over 145 pages long) and deals with a number of ancillary issues. If your company registers trade marks however we suggest you read the case (or at least get our summary of it!)





The oil executive was employed at Royal Dutch Shell and was relieved to explain the ruling of the Dutch Appeal Court sitting in The Hague in the matter of Royal Dutch Shell v Milieudefensie which considered the extent to which there was an obligation on Shell to reduce its emissions by 45% before 2030 in line with the provisions of the Paris Convention. 





While the Appeal Court held that Shell certainly had a responsibility to reduce greenhouse gas emissions to protect people from global warming - it dismissed the 2021 ruling that ordered Shell to cut its absolute carbon emissions by 45% by 2030 compared to 2019 levels, including those caused by the use of its products.





The Honourable Court of Appeal ruled -





*	corporate actors do have a duty of care under Dutch law  to contribute to the mitigation of dangerous climate change by reducing their emissions, including as a matter of human rights law. Shell, as a major oil and gas producer, has a “special responsibility” to reduce its greenhouse gas emissions;


*	however, Shell does not have an “absolute [emissions] reduction” obligation of 45%, or indeed any other percentage, and under EU law, it will not have such an obligation for the foreseeable future. The existence of EU regulation on climate change, including the EU Emissions Trading Scheme and the Corporate Sustainability Due Diligence Directive, does not in itself preclude the existence of an independent duty of care under Dutch law to reduce emissions. But that regulation is relevant to determining what actions are required in order for a company to comply with its duty of care in respect of climate change;


*	therefore, beyond complying with the mandatory EU regulations that apply to large companies such as Shell to reduce emissions, companies “are free to choose their own approach to reducing their emissions in the – mandatory – climate transition plan as long as it is consistent with the Paris Agreement’s climate targets”.





















































































































































