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For South Africans given that section 2(2)(a) of our own Consumer Protection Act 2008 enjoins any person, court, Tribunal or the Commission to consider appropriate foreign and international law when applying and interpreting that Act (and a number of other legislative enactments contain similar statements) we would submit that the issues considered in the Parker-Grennan case merit further consideration by lawyers and our local authorities alike. 





And it is because of decisions such as the one discussed above, that we are vocal advocates of the need for South African lawyers to keep informed of the legal trends and developments occurring abroad, more specifically as illustrated by the decisions of the various courts in international jurisdictions, which we can bring to your desktop. 





“50 International Corporate and Commercial Cases 2024” is a selection of leading decisions from the United States, the United Kingdom, Australia and South Africa” due for publication at around 14 January 2025. Be sure to order at the pre-publication price applicable to your territory today!





Contact us, Graeme and Veldra Fraser at legaleagles@srvalley.co.za for more information with the following subject matter on your email - 





“A Contract is a contract”.








Kind Regards							


Graeme Fraser and Veldra Fraser


Authors & Business Law Specialists�� HYPERLINK "cid:part1.08070101.03050209@srvalley.co.za" �www.companylawtoday.co.za� �Camel  Rock  Trading  16  CC, Reg No: 2006/025864/23�Graeme Fraser BA LLB LLM HDip Tax [Non practising Attorney] 


Graeme & Veldra - co-authors, 25th Corporate & General Law books RSA.


Co-authored, Self-published 12 Company Law Casebooks 2011 - 2024
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Brief Case Study excerpt taken from an upcoming book, “50 International Corporate and Commercial Cases 2024” by Graeme Fraser and Veldra Fraser





The Recent UK decision, Parker-Grennan v Camelot UK Lotteries [2024] EWCA Civ 185, gives reason to pause and think!  Whether we like it or not, we are living in a digital era. Online  shopping, which was a novelty not so many years ago, has become the norm rather than the exception. Consumers like the speed, convenience, and ease with which they can conduct transactions online, and other advantages such as being able to have goods delivered directly to their door, and not being tied to normal shop opening hours.





However, for the trader providing goods or services online, there is one big dilemma. How do they bring their standard terms and conditions of trading sufficiently to the attention of their prospective customer to incorporate them in the contract of sale or contract for services, without testing their patience so much that they decide to take their custom elsewhere, and without impeding the rapid turnover which may be the key to the profitability of their trade? Is it ever going to be possible to overcome the fact of life that most people (dare I say it, even lawyers) will not bother to read the “small print” before clicking on the box or button which states “I  [have read and] accept the terms and conditions”?





The words are from the opening paragraphs of the judgment delivered by Lady Justice Andrews recently in United Kingdom case of Parker-Grennan v Camelot UK Lotteries [2024] EWCA Civ 185, where the court recognised this was the first case to be considered by the Court of Appeal which squarely raised the issue of what needs to be done to incorporate standard terms and conditions into a contract for goods or services which is made online. 





The case itself dealt with the terms of the contract relating to an online gambling transaction where the claimant alleged she had won a prize of £1 million and not only £10, as the defendant suggested. In this instance the Court found that the terms on which the claimant had agreed to “play the game” had been sufficiently brought to her attention and the construction of the terms of the contract itself mitigated against finding for her. So essentially it was not necessary for the Court to explore any other issues in detail.





And although the Court indicated that the particular judgment was not the place in which to lay down principles of general application or to consider how the law might apply in other circumstances, especially since the Court was not equipped with the evidential material to embark upon such an exercise, the Court, in deference to the materials which had been placed before the Court did make certain comments on the three issues which had been considered in the court a quo namely -





(a)	were the defendant’s terms incorporated into the contract between the claimant and the defendant?; 


	if so, were those terms enforceable having regard to the provisions of the Unfair Terms in Consumer Contracts Regulations 1999 which provided protection for consumers “where there is a significant imbalance in the parties’ rights and obligations arising under the contract, to the detriment of the consumer”; and


(c)	as a matter of construction of the contract between the claimant and the defendant, how much had the claimant actually won.





While these issues are worthy of further attention it is perhaps the final paragraph of the judgment which gives the most “food for thought” as the title of this article suggests. In paragraph [68] Lady Justice Andrews states:





“……..I would simply add this by way of postscript. Although we have declined the Appellant’s invitation to lay down principles of more general application, the issues in this case have highlighted the complexity of balancing the needs of traders to publicise their terms and conditions with the needs of consumers to access and understand those terms. Given that a decade has passed since the last report of the Law Commission the time might be ripe for another, evidence based, review of this area of law.”





…/2, For South Africans 



































































































































